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Court News

The Supreme Court of South Carolina

JEAN HOEFER TOAL 1231 GERVAIS STREET
CHIEF JUSTICE COLUMBIA, SOUTH
CAROLINA 29201

MEMORANDUM

TO:
Members of the South Carolina Bar

FROM:  Jean Hoefer Toal
RE: Guidelines for Attorneys Conducting Residential Real Estate Closings

DATE: September 23, 2009

The South Carolina Bar Task Force on Closing Responsibilities (Task Force) developed
guidelines or “best practices” for attorneys conducting residential or commercial real estate
closings in South Carolina and submitted them to this Court for consideration. [1] On
February 21, 2008, the Court issued a request for written comments and notice of a public
hearing to be held on May 7, 2008. Input was received from various committees of the South
Carolina Bar, the financial community, title insurance companies and individual attorneys who
practice in the area of real estate closings. Thereafter, the Court asked the Task Force to
consider several common concerns voiced by those who provided input and determine whether
they believed any changes were warranted.

The Task Force determined, and this Court agrees, that the two main concerns set forth in the
written statements and at the public hearing pertained to whether the guidelines were necessary
for commercial real estate transactions and whether a South Carolina lawyer should no longer be
required to act as the closing attorney for home equity line of credit closings (HELOCS).

The Task Force, upon reconvening, unanimously agreed that the suggested guidelines should be
explicitly limited to residential real estate closings because it appears, from the majority of
opinions issued by this Court regarding closings, that it is residential closings that are
overwhelmingly the professional concern. However, the Task Force noted that commercial real
estate transactions are extremely important and it remains steadfast in its unanimous belief that
State v. Buyers Service Co., Inc., 292 S.C. 426, 357 S.E.2d 15 (1987), remains highly relevant
and of great importance to all real estate transactions, whether residential or commercial, in this
state.

With regard to HELOCs, the Task Force unanimously agreed that HELOCs “should continue
under the requirements now existing related to certain duties being performed by lawyers
licensed in the State of South Carolina, or admitted to practice in the State of South Carolina, and
fall within the . . . ‘Guidelines for a Closing Attorney in Non-Purchase Residential Real Estate



Transactions, Including First Mortgage Loan Closings and Junior Lien Mortgage Closings,”
previously suggested by the Task Force.

Finally, the Task Force suggested changing the guidelines and lists to delete the approval of
certain documents from the tasks to be performed by attorneys in residential closings.

This Court believes that publishing the revised versions of the “Guidelines for a Closing Attorney
in Non-Purchase Residential Real Estate Transactions, including First Mortgage Loan Closings
and Junior Lien Mortgage Closings,” the “Guidelines for a Closing Attorney in a Residential Real
Estate Purchase,” and the list of tasks “[i]n relation to Residential Real Estate Purchases, First
Mortgage Loan Closings, and Junior Lien Loan Closings in South Carolina” that only lawyers
licensed in South Carolina or admitted to practice in South Carolina may perform as a Best
Practices Model would benefit the Bar in the area of residential real estate closings. We
emphasize that these guidelines, which are enclosed with this memorandum, are not applicable
to commercial real estate closings. We also emphasize that the guidelines are not being adopted
by this Court as rules nor endorsed by the Court, but are instead being published as a Best
Practices Model developed by a cross-section of those who practice most frequently in the area
of real estate transactions for the benefit of the Bar.

Finally, the Task Force is to be commended on the time and effort spent on developing the
guidelines. Their dedication to upholding the integrity of the legal profession and to protecting the
public is apparent from their willingness to participate in this endeavor, their willingness to
consider the opinions of the various professionals involved in the real estate closing process, and
their ability to develop a comprehensive set of ideas that will serve to guide those involved
through the real estate closing process.

Enclosures

Guidelines for a Closing Attorney in Non-Purchase Residential Real Estate
Transactions, including First Mortgage Loan Closing and Junior Lien Mortgage
Closings

Guidelines for a Closing Attorney in a Residential Real Estate Purchase

Task List in Relation to Residential Real Estate Purchases, First Mortgage
Loan Closings, and Junior Lien Loan Closings in South Carolina

[11 The Task Force prepared a list of tasks that only lawyers licensed or admitted to the
practice law in the State of South Carolina can perform in residential real estate purchases, first
mortgage loan closings and junior lien loan closings, and a separate list for commercial real
estate transactions. The Task Force also prepared “Guidelines for a Closing Attorney in Non-
Purchase Residential Real Estate Transactions, including First Mortgage Loan Closing and Junior
Lien Mortgage Closings” and “Guidelines for a Closing Attorney in a Residential Real Estate
Purchase.”



Guidelines for a Closing Attorney in Non-Purchase Residential Real Estate Transactions,

including First Mortgage LLoan Closing and Junior Lien Mortgage Closings

IIL.

I. Pre-Closing

1.
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12.

13.

14.

15

Determine all conflicts of interests, including but not limited to multiple
representation, that need to be disclosed, consented to, and/or waived, and
obtain the informed consent of such parties in accordance with the Rules of
Professional Conduct

Send an engagement letter to the client(s)

Certify the title to the subject property

Order a survey of the subject property if the client has elected to have a new
survey of the property performed, or if obtaining a new survey is a
requirement of the loan, and if the survey has not already been ordered
Review the survey

Prepare and/or review the legal description of the subject property

Obtain payoff information for all liens affecting the subject property
Ascertain the hazard insurance carrier for the owner

Review the hazard insurance declaration page to ensure the policy dates and
loss payee information are satisfactory to the lender

Collect any letters or inspection reports that are a requirement of the loan

. Either prepare or review the Loan Documents for compliance with the Closing

Instructions and applicable laws
Either prepare or review the Settlement Statement for compliance with the
Closing Instructions and applicable laws
Either prepare or review and approve any Title Insurance Documents required
by Title Insurance Company and/or the South Carolina Department of
Insurance, which may include, but are not limited to the following:

a. Lien Affidavits

b. Title Insurance Disclosure Form SC-305

c. Survey Affidavit

d. Privacy Disclosure

e. Insured Closing Letter
Review any Power of Attorney to be used in connection with the transaction
for compliance with the Lender’s and Title Insurer’s requirements and
applicable laws.

. Review for compliance with the Closing Instructions and applicable laws any

other applicable Closing Documents, which include, but are not limited to, the
following:
a. Credit Line Closure Authorization

Closing

l.

Explain to the borrower the closing documents, which may include, but are
not limited to the following:
a. Disclosure and consent to multiple representation
b. Loan documents, specifically noting the following provisions, as
applicable:



i. Prepayment Penalties
ii. Late Payment Penalties
iii. Loan Assumption Rules
iv. Due on Sale Clause
v. Judicial Foreclosure
vi. Events of Default
vii. Annual Percentage Rate
viii. Interest Rate, and if the loan has an adjustable rate, point out
that fact.
ix. Term of the Loan
x. Maturity Date
xi. Date the First Payment is Due
xii. Payment Location
xiil. Transfer of Loan Servicing Rights
xiv. For rescindable transactions, Notice of Right to Cancel

2. Supervise the proper execution of the closing documents that are executed at

3.

S.

the closing

Collect the closing funds and verify that all closing funds are properly
deposited into the closing attorney’s trust account in accordance with the
Rules of Professional Conduct

Disburse all of the closing funds in accordance with the Settlement Statement.
The only exception to this rule is that in the event a borrower is refinancing a
loan with the same lender, and that lender is paying off its prior loan to the
borrower with the proceeds of the new loan to the borrower, neither the
portion of the loan proceeds that are required to pay off the lender’s prior loan
to the borrower nor the lender’s fees in connection with the new loan have to
be disbursed by the closing attorney

Supervise the recording of the recordable closing documents

1.  Post-Closing

1.

(98]

Perform the final title update, which includes but is not limited to the

following items:

a. Verify that the documents were recorded with the correct priority

b. Verify that the documents were indexed properly

c. Verify that all liens that were paid in connection with the transaction
are satisfied of record

Issue the final title opinion

Transmit all applicable documents to the appropriate parties



Guidelines for a Closing Attorney in a Residential Real Estate Purchase

I. Pre-Closing

1.
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Determine all conflicts of interests, including but not limited to multiple
representation, that need to be disclosed, consented to, and/or waived, and
obtain the informed consent of such parties in accordance with the Rules of
Professional Conduct

Send an engagement letter to the client(s)

Review the sales contract

Certify the title to the subject property

Order a survey of the subject property if the client has elected to have a new
survey of the property performed, and if the survey has not already been
ordered

Review the survey

Prepare and/or review the legal description of the subject property

Obtain payoff information for all liens affecting the subject property
Ascertain the hazard insurance carrier for the purchaser

. Collect inspection letters for determination by the client of compliance with

the sales contract

. Review the hazard insurance declaration page to ensure the policy dates and

loss payee information are satisfactory to the lender
Collect the termite letter / HVAC and/or other letters required by the sales
contract and/or lender’s instructions
Either prepare or review the Loan Documents for compliance with the Closing
Instructions and applicable laws
Either prepare or review the Settlement Statement for compliance with the
Contract of Sale, Closing Instructions and applicable laws
Either prepare or review and approve any Title Insurance Documents required
by Title Insurance Company and/or the South Carolina Department of
Insurance, which may include, but are not limited to the following:

a. Lien Affidavits

b. Title Insurance Disclosure Form SC-305

c. Survey Affidavit

d. Privacy Disclosure

e. Insured Closing Letter
Either prepare or review the deed prepared by the Seller’s attorney for
accuracy, completeness and suitability to the transaction
Review any Power of Attorney to be used in connection with the transaction
for compliance with the Lender’s and the Title Insurer’s requirements and
applicable laws

. Review for compliance with the Closing Instructions and applicable laws any

other applicable Closing Documents, which may include, but are not limited
to the following:

a. Internal Revenue Service Form 1099

b. Non-Foreign Person Affidavit



II.

I1I.

c. Seller’s Affidavit regarding South Carolina Withholding Tax and/or
South Carolina Department of Revenue Form 1-290

d. Notice of Eligibility for 4% Tax Assessment

e. Seller’s Affidavits

f. Credit Line Closure Authorization

Closing

1.

4.
5.

Explain to the buyer/borrower the closing documents, which may include, but
are not limited to the following:
a. Disclosure and consent to multiple representation

b. Deed
c. Loan documents, specifically noting the following provisions, as
applicable:

1. Prepayment Penalties
ii. Late Payment Penalties
iii. Loan Assumption Rules
iv. Due on Sale Clause
v. Judicial Foreclosure
vi. Events of Default
vii. Annual Percentage Rate
viil. Interest Rate, and if the loan has an adjustable rate, point out
that fact.
ix. Term of the Loan
x. Maturity Date
xi. Date the First Payment is Due
xii. Payment Location
xiii. Transfer of Loan Servicing Rights
Supervise the proper execution of the closing documents that are executed at
the closing
Collect the closing funds and verify that all closing funds are properly
deposited into the closing attorney’s trust account in accordance with the
Rules of Professional Conduct
Disburse all of the closing funds in accordance with the Settlement Statement
Supervise the recording of the recordable closing documents

Post-Closing

l.

Perform the final title update, which includes but is not limited to the

following items:

a. Verify that the documents were recorded with the correct priority

b. Verify that the documents were indexed properly

c. Verify that all liens that were paid in connection with the transaction
are satisfied of record

Issue the final title opinion

Transmit all applicable documents to the appropriate parties



In relation to Residential Real Estate Purchases, First Mortgage Loan Closings, and
Junior Lien Loan Closings, in South Carolina, only lawyers licensed in the state of South
Carolina, or admitted to practice in the state of South Carolina, may do the following:

1.

2.

)]

Certify the title to real estate and issue a title opinion to a client, a lender, a
title insurance company, a governmental agency, or anyone else

Prepare deeds

Either draft, oversee the drafting, or review for compliance with the Closing
Instructions and applicable laws the loan closing documents to be utilized in a
real estate transaction, including the legal description utilized in any document
Be responsible for the actual closing of a real estate transaction to include the
explanation of the pertinent issues related to the transaction and review all
documents for proper signatures, witnesses, notarization and authorizations, as
applicable, even if the closing takes place out of state, or in a location other
than the closing attorney’s office

Oversee the proper recordation of the pertinent documents

Review and approve the form and execution of any power of attorney used in
a real estate transaction for proper authority of the attorney-in-fact as well as
the validity of the document

Disburse all funds related to the transaction, except payoffs and fees that can
be held by a lender that will be paid to the lender and not to third parties





